STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10, 697
g
)
Appeal of )
| NTRODUCTI ON

The petitioner seeks an expungenent of an unsubstanti ated
report of adult abuse concerning her entered in the registry
by the Departnment of Social and Rehabilitation Services. The
Department noves to dismss her appeal for |ack of
jurisdiction.

FI NDI NGS OF FACT

The parties have agreed that the facts, as set forth in
their attached nmenoranda, shall constitute the facts for
pur pose of the Mdtion to Dismss. For purposes of this Mtion
only, those facts can be fairly sunmari zed as foll ows:

1. On June 27, 1991, the Adult Protective Services
D vision (APS) of SRS received a report of suspected abuse of
an elderly man by the petitioner. APS accepted the report and
commenced an i nvestigation.

2. Following the investigation of this matter, APS
determ ned that the report was unsubstantiated and so

officially notified the petitioner on August 6, 1991.
3. The Departnent pursuant to 33 V.S.A > 6911(a),

entered the unsubstantiated report into the registry for a

twel ve nonth peri od.
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4. On August 2, 1991, the petitioner appealed to the
Human Servi ces Board seeking to have the unsubstanti ated
report expunged fromthe registry. She does not claimand
the facts do not show that the twelve nonth period has run

ORDER
The Departnent's Mdtion to Dismss is granted.
REASONS

The general statute governing appeals to the Human
Servi ces Board provides as follows:

An applicant for or a recipient of assistance, benefits

or social services fromthe departnent of social and

rehabilitation services, the departnment of soci al

wel fare, the office of child devel opnent, the office of

econoni ¢ opportunity, the office on aging, or an

applicant for a license fromone of those departnents

or offices, or a licensee, nay file a request for a

fair hearing with the human services board. An

opportunity for a fair hearing will be granted to any

i ndi vi dual requesting a hearing because his claimfor

assi stance, benefits or services is denied, or is not

acted upon with reasonabl e pronptness; or because he is
aggri eved by any other agency action affecting his
recei pt of assistance, benefits or services, or his

license or license application; or because he is
aggrieved by agency policy as it affects his situation.

3 V.S. A > 3091(a).

Al though the petitioner admts that she is neither an
applicant for or recipient of assistance, benefits or social
services from SRS, or a licensee or an applicant for a
Iicense, she nevertheless asserts that the statutory
| anguage confers a right to appeal on her by virtue of the
broad | anguage in the second sentence allegedly granting an
opportunity for a fair hearing to any individual "aggrieved

by agency policy as it affects his situation". The
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petitioner argues that this |anguage is so broad that even a
"zookeeper" could bring an appeal before the Board if she
had a grievance of any kind agai nst the Departnent.

Al though this particular ground for appeal is one of

first inpression, the Board has had occasion in the past to
interpret the second sentence of 3 V.S. A > 3091(a) and has

not found it to confer so broad a basis for jurisdiction as
the petitioner now urges. The Board has previously held
that the term"individual" in the second sentence "refers
back to those claimants enunerated in the first sentence of
t he paragraph and is not a general grant of jurisdiction”
Fair Hearings No. 260, 9455. The second sentence refers
only to the types of clains which nmay be brought by those
persons enunerated in the first sentence. As the petitioner
asserts, that |anguage is very board but serves only to
expand the types of clains which may be brought, not the
types of claimants. As the petitioner does not allege that
she is anong the list of enunerated clainmants in sentence

one, it nust be concluded that the Board does not have
jurisdiction to hear her claimunder 3 V.S.A > 3091(a).
Jurisdiction to hear fromother types of claimants is,
however, specifically conferred on the Board in certain
cases by other statutes. One of those is the statute which
protects elderly and disabl ed adults from abuse, neglect and

exploitation at 33 V.S. A > 6901, et. seq. The section

regardi ng appeals states as foll ows:
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(a) The conm ssioner shall maintain a registry which
shall contain witten records of all investigations
initiated under section 6908 of this title unless the
commi ssi oner or designee determ nes after investigation
that the reported facts are unsubstantiated, in which
case the report shall be destroyed after the report has
been maintained in the registry for 12 nonths unl ess
anot her report concerning the sane parties or facility
has been fil ed.

(b) The conmm ssioner shall adopt regulations to permt
use of the registry while preserving confidentiality of
t he records.

(c) Witten records maintained in the registry shal
only be disclosed to the conm ssi oner or person
designated to receive such records, persons assigned by
the comm ssioner to investigate reports, the person
report to have abused, neglected or exploited an

el derly or disabled adult, the elderly person or

di sabl ed adult or his or her representative, a state's
attorney or the attorney general. 1In no event shal
records be nade avail able for enploynment purposes, for
credit purposes, or to a | aw enforcenent agency ot her
than the state's attorney or the attorney general.

Oral communi cations concerning a report shall only be
made to persons entitled to disclosure of witten
reports. Any person who violates this subsection shal
be fined not nore than $500.00. A person may, at any
time, apply to the human services board for relief if
he or she has reasonabl e cause to believe that contents
of the registry are being m sused. Registry records
relating to an elderly or disabled adult shall not be
destroyed sooner than 90 days fromthe date the elderly
or disabled adult has deceased. All registry records
shal | be mai ntained according to the nane of the person
who has been substantiated to have abused, negl ected or
exploited an elderly or disabled adult.

(d) A person may, at any tinme, apply to the human
services board for an order expunging fromthe registry
a record concerning himor her on the grounds that it

i s unsubstantiated or not otherw se expunged in
accordance with this section. The board shall hold a
fair hearing under section 3091 of Title 3 of the
application at which hearing the burden shall be on the
conmmi ssioner to establish that the record shall not be
expunged.

33 V.S. A > 6911
From the plain | anguage of the above statute, it nust

be concl uded that the Board has the jurisdiction to hear
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only appeals (1) fromany person seeking to expunge his or
her name fromthe registry because a report of abuse was
substanti ated and shoul d not have been or, the report was
unsubstanti ated but has been kept in the registry for nore
than twel ve nonths, and (2) from any person who has
reasonabl e cause to believe that the contents of the

regi stry are being m sused.

The petitioner's claimfalls into neither of these
categories. Rather, the petitioner asks to expunge her nane
fromthe registry because she all eges the Depart nent
erroneously initiated an investigation. There is nothing in
the statue which contenplates the Board review ng the
Departnment’'s decision to initially investigate the report.

The initiation of an investigation appears to be required by
statute after a report is received, see 33 V.S. A > 6906(a),

and, to the extent that SRS may have any discretion to
proceed to investigate, the Board has certainly not been
given any authority to review that particular action. By
statute, once the report is investigated, it nust be placed

in the registry and remain there to show that fact for
twel ve nonths, even if it is unsubstantiated. 33 V.S.A >

3911(a). There is no language in the regulations which
woul d al l ow the Board to expunge any unsubstantiated report
fromthe registry during the first twelve nonths after it is
pl aced there, |et alone one based on an all egedly
"erroneousl y" conmenced i nvestigation.

As the subject matter of the petitioner's appeal has
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not been statutorily placed under the jurisdiction of the
Board and as there is no relief which the Board can give the
petitioner, the Departnent's Motion to Dismss this matter
is granted.
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